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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3051 
ED\V.A.RD V. TAYLOR, 
versus 
COMMON\VEALTH OF VIRGINIA . 
. To the Honorable Chief Justice and Associate Justices of the 
Supreme Court of Appeals of Vfrginia: · 
. Your Petitioner, Edward V. Taylor, showeth unto the 
Court that he is ag·grieved by 3: final judgment of the Circuit 
Court of York Cout1ty, entered on the 26th day of April, 1945, 
whereby he was sentenced to confinement in jail for the period 
of one year. The transcript of the record is herewith pre-
sented. 
Your petitioner is ad,~sed and believes that numerous 
errors of la,v were made and committed during· his trial in 
the Court below, and l1e prays that the Commonwealth's writ 
of error may be issued in his behalf; and that said judgment 
of the Circuit Court of York County may he reviewed and re-
versed, and that this Court may enter such judgment as said 
Circuit Court should have entered. 
STATEMENT OF FACTS. 
Tl;le judgment c_omplained of follo-wed a trial on an indict-
ment which charged your petitioner with the murder of one, 
Vines Frank Burks. 1 • 
Op. the night of October 4th, 1944, your petitioner~ wl1ile 
engaged in procuring the services of several men about the 
neighborhood to assist him with a large hog on the follo,vii1g 
day, and while in search of some ·of these men, passed an 
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intersection of two roads in the neighborhood of Lackey, in 
York County, and in cutting a ·corner at this intersection, saw 
several people fussing and cursing· and a fight was going on; 
that the petitioner went on his way, but heard someone in the 
g·roup refer to him with an epithet. That not finding the man 
he was looking for, but being told he was in the opposite di-
rection, the petitioner retraced his steps which brought him 
past this group a second time, this route being necessary in 
order to reach the house where l1e was told he could find 
2• the man he ,-vas looking fo·r. That as he *approached the 
group, he inquired, "Who called my nanie 1 "., and that 
the deceased answered ''Nobody called your name", and then 
· pulled a knife from l1is pocket, opened it and charged at him 
in a threatening manner ·with his hand upraised; that peti-
tioner commenced backing away and as the deceased got closer 
to -him he· struck at him with the knife, that he avoided the 
blow, and shot to stop Bmks; that be did not know how ma~y 
were present or how many would join in tl1e attack·; that 
Burks kept coming ut him after the first shot, and he fired 
a second time; that before he shot he told Burks to. get back, 
to stop coming, that be then fired a third time; that Burks 
then turned and went down on hi:'3 knees. The attack on him 
was then made by Vhrian Hayes. 
Both the Commonwealth's witne·ss, Deputy Sheriff J. 
Henry Charles, and tbe defense witness, Robert P. Belford 
(the latter being in charge of ~ivilian personnel at the United 
States Naval ·Mine Depot), testified as to the petitioner's 
reputation as a peaceful., law-abiding citizen. The Deputy 
Sheriff testified that he had been an officer of the Countv of 
York for twenty-five years, that he knew Ed Taylor well, 
and had known him for a long time; that he had never, to his 
knowledge, been in miy trouble and that he bore n good repu-
tation for being peaceful and a law-abiding· citizen. The 
witness, Robert P. Belford, testified that i1e lmd known Ed 
Ta.vlor for fifteen years, during all of whirh time he had 
worked at the Naval l\Iine Depot, that he had been entrusted 
with special duties, that he was highly regarded by his su-
periors in the Depot, and that it was among the duties o-f the 
witness to investigate the character, habits and reputation 
of civilian employees at the Depot; that Ed Taylor's char-
acter and reputation were good in the community where be _ 
lived. 
Notwithstanding that the accused had put his character in 
issue, no evidence was introdttced in any mauner attacking 
him. 
For the Commonwealth, the Coroner testified on direct ex-
amination that a knife was lying a few inches from the right 
'·· 
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hand of deceased when he· viewed the body. On cross examina-
tion., after being· shown the report of the interview he gave 
to the press on the i:iight of the alleged o:ffense1 in which the 
Coroner "ras. quoted a$ stating. that Taylor had said that 
Burks rushed at him with a knife and that he shot him, and 
that the Coroner ltad stated that Burks had a knife clencl1ed 
in bis hand when he conducted his examination, *the 
3* Coroner testified that he would not lmve ma<le tl1e previ-
ous statement ·on direct examination as to the knife bad 
his memory been refreshed before he made it. That l1e had 
two cases confused in each of which a knife had been involved. 
The Deputy Sheriff Charles testified that he bad gotten a 
knife from the Coroner, which he had kept in his possession 
t1ntil he produc~d it in Court while he w~s testifying; that 
he had been cnllcd by Ed Taylor, whom be found at the Na val_ 
Mine Depot Ghte, ahd who told him tlrnt he had shot Burks 
and maybe had shot twothei·; that ~aylor wanted him to go 
back to the scene of the shooting with him, but he regarded 
it .as better 11ot to do this, and that he took Taylor to jail. 
Notwithstanding· tl1e fact that the witness had the knife which 
the Coroner had given him, he further testified that he did 
not recall whether Taylor had said anything to him about 
Burks having a knife, but that he had said that Burk~ 
charg·ed him with his hatld back as if it was in bis hip pocket, 
and thn t he was not sure when he had first heard anythiilg 
about the knife. The witness further testified that the weather 
was bad, there was a thick vapor or fog, that you could not 
see the lights of a car but a very fe,v feet; that Ed. Tay]or 
gave liim the pistol which was a 25 caliber; and that on his 
1~ettlrh from tl1e jail he went to the alleged scene of the crime 
and loMted some blood on the gTouhd approximately some 
60 feet from t11e corner of the road intersection. That he did 
not see the body of tbe deceased., it having been removed. 
Other evidence of the Commonwealth was to the effect that 
the group had been drinking heavily, that the shooting oc-
curred at a time when both the weather conditions and the 
approach of night made it difficult to see very far; that Eel 
Taylor walked up and started shooting without any argument 
or exchange of words, that no fig·ht or altercation was going 
on at the time Taylor came 11p on the deceased and others, 
nor had any been going on immediately previous thereto. 
The Commonwealth's ,vitness, Jack Ketchmore, testified; 
however, that they were arguing about soinet4ing, and that 
he turn eel a.t the intersection ·about 30 feet.from them and 
went to Dory Redcross 's house. 
No record of the testimony was made at the tri~l, and the 
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evidence has been written in narrative form and· certified 
4 * as a Bill of Exception. It *is almost impossible to aid 
the Court by specific references to pages at which the 
evidence referred to is found. But the whole narrative of the 
evidence is but eight (8) typewritten pages (R., pp. 4 to 12), 
and it will find all of the facts which were testified to at the 
trial as set out in narrative form. 
From a review of this narrative of the testimony and the 
verdict returned by the jury, it becomes apparent immediately 
that the jury did not believe the evidence -of the witnesses 
for the Commonwealth who claimed to have seen the shooting 
and what occasioned the shooting. 
This record further discloses that the jury must have ac-
cepted the petitioner's theory of the case as true, and that 
they, in all probability, divided upon the question of whether 
his conduct coincided with their view of what a reasonable 
minded man would have done under similar circumstances, 
or whether they should be governed by the circumstances as 
- they appeared to the accused, and on this point the instruc-
tion given to the jury was confusing and substituted tlle view 
of a reasonable minded man for the belief honestlv enter-
tained by the accused that he '\vas in clanger of serious bodily 
i!1jury. 
In the light of what has been said, it is submitted that there 
can be no question that the situation was of such a character 
as not only to create in Ed Taylor's mind a reasonable ap-
prehension of bis own life and safety and a reasonable belief 
that it was necessary in order to protect himself to shoot 
Burks, but that the facts are sufficiently established and ac-
cepted, as demonstrated by the verdict of the jury, that had 
not Ed Taylo11 defended himself from the attack made upon 
him, be would have most probably become a victim of Burks' 
assault. 
ASSIGNMENT OF ERROR. 
. 1. The· Court erred in refusing to instruct the jury as re-
quested by the defendant, with respect to the rig-ht of the de-
fendant to have the jury view the circumstances as they ap-
peared to the defendant, and in t.he court's amending the 
said instruction to provide that the circumstances should so 
appear to a reasonable man placed under sim.ilar circum-
stances, ~s set out in Bill of Exception No. 4. 
5"' *2. The court erred in granting an insirudion at the 
instance of the Commonwealth over the defendant's ob-
jection., as .set out in Bill of Exception No. 3. 
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3. The court erred in refusin~· to declare a mistrial for the 
prejudicial language used by tne assistant to the Common-
wealth's attorney in cross examining the accused, as set out 
in Bill of Exception No. 5. 
4. The court erred in overruling the motion to set aside the 
verdict ~nd grant the defendant a new trial. 
ARGUMENT. 
Assignment of error Number One1 brings into question ihe 
correctness of the Court's action in amending· Instruction 
"H "., as tender"ed by the accused, and giving said instruct.i(!n 
as ameucled by the Court. 
The instruction as submitted by the defendant was as fol-
lows: 
'.'H. The court instructs the jury that in passing upon tl1e 
danger, if any, to which the accused was exposed, you will 
consider the circumstances as they reasonably appeared to 
the accused and draw such conclusion from those circum-
stances as he couid reasonably l1avc drawn, situated as he 
was at the time; in other words, the court instructs yon that 
the accused is entitled to be tried and judged by facts and 
circumstances as they reasonably appeared to him and not 
by any intention that may or may not have existed in the 
mind of the deceased.'' 
. . 
And its apparent purpose was to tell the jury ·that the ac-
cused was entitled to be tried and judged by the facts and 
circumstances as they reasonably appeared to llim. 
The Court refused to give the instruction as tendered, and 
amended it, and gave it as amended, reading as follows: 
"H. The court instructs the jury that in passing upon the 
danger, if any., to whic11 the accused was exposed, you will 
consider the circumstances as they reasonably appeared to 
the accused and draw sucll conclusion from those circum-
stances as he could reasonably have drawn, situated as he 
was at the time; in other words, the court instructs you that 
the accused is entitled to be tried and judg-ed by facts and 
circumstances as th~y reasonably appeared to him, 1irovide(l 
they woitld so appear to a reasonable 11nan placed under 
6* si'l1iilar «• circu1nstam.ces, and not by any intent that may 
or may not have existed in the mind of the deceased.'' 
The effect of this amendment was· to take away from the 
accused the right to l1ave the jury view the facts and circum-
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stances as they appeared to the accused at the time, aud to 
permit the jury to substitute what, in the individual minds 
of the jurors, would have been the reaction of some person in· 
their judgment reasonable minded, if confronted with the 
circumstances as the jury believed them to exist, rather than 
as they appeared to the accused and constituted the basis for 
his reaction thereto. 
Iu Forturne v. Co1nmomvea-lth, 133 Va., page 669, the Court 
held. that a man when assaulted is held accountable under the 
law only for the exercise of such judgment as is warranted 
by the rirccmstances as they reasonably· appeared to him at 
Urn time. The test is not what a reasonable man similarly 
situated w.ould have believed, but what the accused actually 
believed. · 
Iri. Fortune's case, an instruction was tendered in the fol-
\owing .. language : 
''If the jury believe from the evidence in this case that the 
defendant was assaulted by the deceased, with sucb violence 
as to make it appear to the defendant at the time that the 
deceased manifestly intended and endeavored to. take · his 
life, or to do him some g-reat bodily harm, and that the danger 
was imminent and impelling, then, in that case, the defend-
ant was not bound to retreat, but had the right to stand his 
ground, repel force with force, and, if need be, kill his ad-
versary to save his own life or prevent bis receiving great 
bodily injury, ancl it is not necessary that it sliaU Elppear to 
the jury to have been necessary." 
The Court held that the refusal to give this instruction was 
error, and in this connection observed: 
'' An instruction upon self-defense is erroneous which bases 
the justification for the action of the.:accusccl solely upon the 
abstract proposition of what a reasonable man similarly sit-
uated would have believed, omitting· all provision with re-
spect to what the accused actually believed: and with 
7• *respect as to what was bis actual motive in killing the 
deceased. ' ' 
The Court gave instruction ''A" (R., p. 14). Tl1e jury 
were told that if ''the person assaulted has reasonable 
grounds to believe and does believe that such danger is im-
minent, he may act upon such appearances, and. '\\i1thout re-
treating, kill his assailant''. 
And in instruction '' H'' (R., p. 16), here complained of, the 
effect of the Court's amendment was to tell the jury that the 
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accused could not safely act upon· his own opinion of the im-
minence of the .danger, unless it coincided with the view of a 
reasonable minded :inan under similar circumstances. 
Clearly the two instructions are in conflict1 and could not 
have done otherwise than to confuse the jury as to whether 
or not their province was to determine that the action of the 
accu~ed was provoked by a danger which appeared imminent 
to him, or whether they should measure the . reasonableness 
of the act of the accused..by what they assumed they or some 
other person would have done under similar circumstances. 
It was just this proposition which confr.onted the Court in 
the case of Mercer v. Connnonwealth, 150 Va., p. 588. 
In that case the Court gave· an instruction to the effect that 
''if the accused shot the deceased under a reasonable belief 
that his own life was in clanger, or that he was in dang·er of 
serious bodily harm, as the facts and circumstances reason-
ably appeared to him at the time, he was excusable in so do-
ing, whether such danger was real or not''. 
·Then the Court proceeded to give another instruction di 
recting that '' he will not be held criminally responsible as 
to a mistake as to the actual danger, where other judicious 
men would have been mistaken". 
The Court held that the two instri1etions were in direct con-
flict and further stated that the question for the jury is not 
whether the taking· of the life of the deceased might have been 
safely avoided, but whether the accused might reasonably 
have believed and did believe it necessary to shoot as he did, 
resulting· in the death of the deceased, in order to save his 
own life or avoid serious bodily harm. 
8~ 8 The question is exactly the same in the case at bar, 
and we submit that the giving of instruction "H", with 
the amendment interposed by the Court, was first, not a cor-
rect statement of the law, in that the accused had a right to · 
have the jury view the case from the standpoint and circum-
stances with which 'the accused was confronted, and secondly, 
that the instruction, as amended, was in direct couflict with 
Instruction "A". And that this situation of a conflict in 
instructions, when the evidence in the case is considered, is 
the only plausible explanation· as to why the jury rC'ndered a 
verdict of involuntary manslaughter . 
. In Hale v. Conwnonwealth, 165 Va .. , p. 808, the accused re-
quested an instruction telling the jury that ~'when a person 
· assaulted has reasonable grounds to believe, and does believe, 
such dang·er is imminent, he may act upon such appearances 
and without retreating: kill assailant, if he has reasonable 
grounds to believe and does believe that such killing is neces-
sary in order to avoid the apparent danger". 
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The Court refused to give this instruction, and the case 
was reversed and remanded. The Court making this ob-
servation: "'Vhether the homicide occurred under the cir-
cumstances related by the witnesses for the accused, or under 
those related by the witnesses for the .Commonwealth, was 
a question which the accused had the right to have submitted 
t~ the jury under the instruction requested. Tl1e refusal of 
the Trial Court to do so, was reversible error". 
Further, the Court said, that under the circumstances re-
cited in the instruction, the accused was entitled to have the 
jury told that the killing was ''justifiable'' rather than '' ex-
cusable'' homicide. . 
In the case at bar, if the killing was accomplished as the 
witnesses for the Commonwealth contended, it was murder, 
and if the killing was accomplished as the· defense contended, 
it was a case of justifiable homicide in self-defense. In either 
event, the accused was entitled to the instruction as tendered. 
The trial court erred in granting instruction No. 4, as of-
fered by the Commonwealth (R., p. 13). 
9~ ~First, this instruction was in conflfot with and confus-
. ing as to instruction "D", also given (R., p.15). Fur-
thermore, the accµsed was entitled to have the evidence of 
his good character considered like any other probative fact 
in the case. Tbe testimony both on behalf of the Common-
wealth and for the accused was in support of his good char-
acter. Nothing was said, and no evidence offered, that could 
be construed otherwise, and yet in instruction No. 4, the trial 
court first told the jury ''that as a matter of law that the de-
fendant bas put in evidence his general reputation as a law-
abiding citizen, etc." (R., p. 13). What was meant by this 
statement is not clear. 
Then further on in the same instruction, the trial court told 
• the jury "that it was their duty to find him guilty, notwith-
standing· the fact, if such be a fact, that heretofore the ac-
cused has sustained a g·ood reputation, etc.". . · 
In this part of the instruction, the trial court undertook to 
and did raise the doubt as to whether or not the accused had 
proven his good character, notwithstanding the fact that the 
only testimony, and all of the testimony, was to the effect 
that he did have a good character. This was clearlv preju .. 
dicial. · 
More than this, the instruction No. 4 was evidently taken 
by the Commonwealth's Attorney from the case of State v. 
Huf!rnan, 69 W. Va., p. 770; 73 S. E. 292, and in that Gase the 
V{ est Virg·inia Court did not give instruction No. 4, standing 
alone, but went on to tell the jury further in three or four 
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other instructions the real consider~tion, weight and effect 
to be given to :evidence of good character. 
In Virginia, running through a ·line of decisions from 
Briggs v. Cmnmwnwealth, 82 Va~ 554; Crimip v. Common-
wealth, 98 Va. 833; H'arlley v. Commonwealth, 98 Va. 819; 
Lufty v. Common.wealth, 126 Va. 712, to Trou,iner v. Co·nvm,011,-
wealth, 135 Va. 750, the Court has supported the proposition 
that where the jury from the evidence have any reasonable 
doubt as to the guilt of the accused, then evidence of his good 
reputation may be allowed to resolve the doubt in his favor. 
We further insist it was error to give instruction No. 4. 
•The trial court erred in. refusing to declare a mis-
10* trial for prejudicial language used by the assistant to 
the Commonwealth's Attorney, in cross examining the 
accused, as set out in Bill of Exception No. 5 (R.., p. 19). 
Clearly this line of examination was intended to· ancl did 
ridicule the testimony of the accused; it was intended to, and 
did convey to the jury the opinion· of the prosecutor. 
And more than this, the. failure of the trial court to declare 
a mistrial, or to instruct to disregard the question and its 
apparent import, had the effect of impressing the ·jury still 
further that "there was a manifestation of opinion" from 
the trial court that added strength,, sense and meaning to the 
language as used by the assistant to the Commonwealth's 
attorney. Clearly, this was an invasion of the province of 
the jury, and our view is supported by the view of this Court 
in Mazer v. Commonwealth, 142 Va. 649; Pinn v. Co1nmon.: 
wealth, 169 Va. 727, and Hicks v. Commonwealth, 178 Va. 261. 
The trial court erred in overruling the motion to set aside 
the verdict and grant the defendant a new trial. 
Our argument in support of this assignment of error, the 
refusal of the trial court to set aside the verdict, has been 
substantially covered in the argument made in the other as-
signments of error. 
We are aware of the fact that the verdict of the jury must 
be regarded as a compromise verdict, and such verdicts have 
been sustained by the Court. · 
However, even in the case of a compromise verdict, the ac-
cused is entitled to one fair trial, and we submit that the 
errors complained of in this petition, clearly point out the 
fact that the accused has not had that "one fair trial". For 
these reasons it is respectfully submitted., and your petitioner 
humbly prays for a writ of error and supersedeas to the judg-
ment complained of, and that the same may be reviewed and 
reversed, EU1d a new trial ordered. 
Notice is hereby given that this petition will be filed with 
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the Clerk of this Court at Richmond, and that Counsel fo-r 
Petitioner will adopt the foregoing petition as· their opening 
brief in this Court. · · 
11 * *.A copy of this petition was mailed to Robert J. Wat-
. kins, Commonwealth's Attorney for York County, at 
his Post Office address, Hampton, Virginia, on the 24th day 
of July, 1945. 
Respectfully submitted, 
EDWARD V. TAYLOR, 
· R. NELSON -SMITH, 
ASHTON DOVELL, 
His Counsel. 
I,, Ashton Dovell, an attorney at law, practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify that 
in my opinion it is proper that the judgment complained of 
should be reviewed by this Honorable Court. · 
July 24, 1945. 
Received July 25, 1945. 
Received Aug. 20/45. 
ASHTON DOVELL, 
Attorney at Law. 
l\L B. ,v ATTS, Olerk. 
c. v. s. 
Sept. 3, 1945. ·writ of ~rr.or and suversedeas awarded by 
the court. No bond required. 
M. B. 1V. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of York County, on the 
3rd day of April, 1945. 
Commonwealth 
v. 
Edward Y. Taylor 
Be it Remembered that heretofore, to-wit, at a Circuit 
Court held for the County of York, at the Court House tl1ere-
of, on the 4th day of December., 1944. 
The grand jury returned into Court, having found an in-
dictment against Edward V. Taylor, which said indictment, 
with the .endorsement thereon by the foreman of said grand 
jury,. is in ·words and :figures following, to-wit: . 
Commonwealth of ·Virginia 
v. 
Edward V. Taylor 
A FELONY. 
In the Circuit Court of the said County: 
The grand jurors of. the Commonwealth of Virginia, in and 
for the body of the County of York, and now attending tl1e 
said .Court, upon their oaths presents that Edward V. Taylor, 
on t_he fourth ( 4th) day of October, nineteen hundred and 
forty-four (1944), in the said County _of York, feloniously 
did kill and murder one Frank Burks against the peace and 
dignity of the Commonwealth of Virginia. 
· Upon the sworn testimony of the following witnesses: 
1. State Trooper John J. Taylor 
2. Jack Ketchmore 
3. Vivian Hayes 
4. Howard Ferguson 
5. Sheriff A. S. White 
6. Deputy Sheriff C. H. ~harles 
A True Bill. 
J. R. CHANDLER 
Foreman 
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page 2 ~ And at this day,, to-wit, being the 3d day of April, 
1945, at a Circuit Court held for the County of 
York, at the Court. Ho~se thereof: 
Commo;nwealth 
v. 
Edward V. Taylor 
UPON A FELONY, TO-VflT: MURDER. 
This day came the Attorney for the Commonwealth and 
the· accused, Edward V. Taylor, appeared in Court in dis-
charge of his recognizance heretofore taken before W. E. 
Hogg, Trial Justice of this County, and being arraigned .by 
the Clerk of this County, pleaded NOT GUILTY as ·charged 
in the within indictment. 
THEREUPON came a panel of twenty persons duly sum-
moned by the Sheriff of this County pursuant to an order of 
this Court entered on the 21st day of March, 1945, all of whom 
appeared, were examined by the Court and found free from 
all legal exceptions and qualified to serve as ,Jurors according 
to law. · 
THEREUPON the Attorney for the Commonwealth and 
the accused by Ashton Dovell and R. Nelson Smith, his coun-
sel, the Attorney for the Commonwealth beginning·,, each 
struck from said list four of said Ve:µiremen. alternatively, 
and the remaining twelve constituted the panel for the trial 
of this case, viz: Charles .L. Sinclair, W. W. Insley, J. G. 
Insley, M. V. Tand, J. 'Willis Insley, W. B. Insley, W. E. 
Holloway, J. G. King, G. S. Buchanan, J. Harry Moore, M. C. · 
Smith., and E. A. Smoot were sworn the truth of and upon 
the premises to speak and ·a true verdict to render according 
· to the law; and the evidence, and having heard all the evi-
dence, received the instructions of the· Court, beard the argu-
ment of counsel, and retired to their room to consider of 
their verdict; and after sometime, returned into open Court 
and upon their oaths do say ''Vle the Jury, find the accused 
GillLTY of INVOLUNTARY MANSLAUGHTER, as 
charged in the within indictment, and fix his punishment at 
confinement in Jail for one year. A. A. Smoot, Foreman.'' 
Thereupon the Jury was discharged and the accused by his 
Counsel moved the Court-to set aside the verdict of the J1Jry 
and grant a new trial and assig·ned as grounds that the ver-
dict is contrary to the law and the evidence, and without evi-
dence to support it, for misdirection of the Jury in the giv-
Edward V. Taylor v. Commonwealth of Virginia 13 
ing of instructions over the objection of the accused., for 
prejudicial error of Counsel fol" the State 'in commenting on 
· the Defendant's testimony as a witness, and in that 
page 3 ~ no verdict of INVOLUNTARY MANSLAUGHT.ER 
can be returned under the evidence in this case. 
· And now, at this day, to-wit, the 26th day of April, 1945, to 
which day the motion to set aside the verdict in this case was 
continued for ~rgument, and at a Circuit Court held for the 
County of York, at the Court House thereof., on the last 8aid 
day, 
Commonwealth 
v. 
Edward V. Tay~or 
This day came again the Attorney for the Commonwealth 
and the accused, Edward V. Taylor in person and by Ashton 
Dovell and R. Nelson Smith, his counsel, pursuant to a con-
tinuance and on the. motion made by counsel for Edward V. 
Taylor on the 3rd clay of April, 1945, to set aside the verdict 
of the Jury and g-rant .a new trial and assig·ned as grounds 
that the verdict is contrarv to the law and the evidence and 
without evidence to suppoi·t it, for misdirection of the· Jury 
in giving of instructions over the objections 6f the accused, 
for prejudicial error of counsel for the State in commenting 
on the defendant's testimony as a witness and in that no ver-
dict of Involuntary Manslaughter can be returned under the 
evidence in this case. · 
And the Court again considered the motion hereinabove 
set out and l1eard the argument of counsel, and overruled said 
motion. 
· Thereupon the accused, Edward V. Taylor was ordered to . 
_stand up by the Court and being askea if he had anything to 
say why the sentence of the Court should not now be pro-
nounced upon him, and he alleging or offering nothing in de-
lay of Judgment, it is the judgment of this Court that the said 
Edward V. Taylor be committed to the ,Jail house of this 
County, there to be kept and dealt with in the manner and 
mode prescribed by law and that the Commonwealth recover 
of the said .Edward V. Taylor, her costs in and about the 
prosecution of this case. . 
Wbereupon the accused by counsel excepted to the action of 
the Court in refusing to set aside the verdict of the jury for 
the reasons and on the grounds heretofore assigned and here-
inabove set out, and the accused., by counsel indicating a de-
,, 
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Doctor L. 0. Powell. 
site to apply to the Supreme Court of Appeals for 
page 4 ~ writ of error and s11rpersedeas it is ordered that the 
sentence imposed on the accused be suspended for 
the period allowed by law conditioned upon the accused giv-
ing a bond with surety to be approved by the court in the 
penalty of '$1,500.00 for his appearance in tl!is court on the 
9th day of July, 1945. 
Thereupon came Edward V. Tnylor tog·ether with William 
Fi~lds and Charity Taylor, his sureties, having first justified 
on oath as to their sufficiency, and waiving the benefits of 
their homestead exemption as to this obl_ig·ation, entered into 
and acknowledged a good and sufficient recognizance in the 
sum of $1,500.00 to be levied of their respective goods and 
chattels, landst tenements and hereditaments to the use of the 
Commonwealth of Virginia to be rendered but. to be void if 
Edward V. Taylor do and shall personally appear in this 
Court on the 9th day of Ju~y, 1945, to answer and abide the 
judgment of this Court and not depart thence without leave 
of the Court and .to further appear in this Court at such 
time or times as to tbe Court seem necessary. 
Anc;l the accused., Edward V. Taylor is let to bail. 
The following are copies of the Bills of E~ception filed in 
this cause on the 4th day of June, 1945. 
Be it remembered that upon the trial of this cause. the Com-
monwealth and d<!f enda~t to maintain the issue joined by 
them respectively, introdttced certain evidence, all of which 
is herein certified, and which evidence is in words and phrases 
us follows, to.-wit: 
DOCTOR L. 0. PO-WELL. 
Called by the Commonwealth, testified that be is the Coro-
ner of York County;. tliat shortly after 9 :00 o'clock on the 
nig·ht of October 4, 1944, he was called and notified that his 
services were needed at Lackey; that it was raining and _the 
ground was wet and muddy, and it was very dark; that when 
he got to the scene of the shooting, he found Frank Bttrks' 
body lying on the ground in a narrow road or driveway not 
much used £or traffic; and in which weeds and bushes were 
growing. That Burks was between 5 feet 8 inches and 5 feet 
io inches tall, and would weigh between 160 and 166 pounds. 
Upon his arrival he found the body of Frank Burks lying on 
its back with the right arm extended and a few jnches .from 
the open right hand he found a knife tl1a t he thought was open. 
Upon further inquiry from people in the neighborhood he 
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J. H. Charles. 
learned that the man had been shot about 7 o'clock p. m .. , but 
that rig·or mortis bad not set in. There was a bullet 
page 5 ~ wound in the chesit extending downward and two 
in the abdomen. He did not .probe the wound and 
very little blood o_n the ground around the body. · He stated 
that in his opinion the man had died from the bullet wounds. 
He stated that he could not remember all of the details -0f his 
investigation, and that he bad lost his notes 'that were made 
by him on the night of his investigation; that he was speak-
ing entirely .from memory, and that this was approximately 
five months from the date of the.shooting. 
I 
Upon cross examination, Dr. Powell was asked if he had 
read the article in the Daily Press, a newspaper publishecl in 
Newport News, Virginia, on the following morning, giving 
an account of the shooting and quoting him as stating: ''The 
information given him, Dr. Powell said, was that Taylor 
stated Burks rushed at him with a knife and that he shot him. 
Dr. Powell also said Burks ha~l a lmife clutched in his baud 
when be conducted his examination.'' 
In answer to this, the Doctor stated that he had not seen 
the .account of it in the paper, and that had he Reen it, he 
would not have made the previous statement on direct ex-
amination as to the knife and other pertinent facts that did 
not coincide with the statement quQted by the paper. He 
stated that he did remember making a statement to a reporter 
from the Daily Press on the night of the shooting; but that 
at-this time he was testifying purely from memory and that he 
had more likely reiterated the true facts to the newspaper re-
porter. That he had investigated two cases about the same 
time., and a knife was involved in each case, and his memory 
was confused as to the two cases, his notes iu both had beer. 
lost. 
J. H. CHAR.LES. 
Called by the Commonwealth, testified that he is a Deputy 
Sheriff of York County; that on the nig·ht of October 4th, he 
received a call, that be was wanted near the Navy Mine Depot 
Gate. That when he got to the Gate, he ·saw Ed Taylor, the 
accused, talking· with the Guards and some marines. That 
Taylor told him that he had shot Frank Burks, and that may-
be he had shot two. That he had to shoot Burks three times 
_to stop him. That he had gotten a knife from the Coroner, 
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rl. H. Charles. 
which had riot been unwrapped until he then produced it in 
Court and delivered it to the Commonwealth's Attorney. 
That Taylor wanted to take him to .the scene of the shoot-
ing to show him exactly what bad happened, but that he 
thought tbe better thing to do w.as to take, Taylor 
page 6 ·~ to Jail, without going back to the scene of the shoot-
. ing, and that he did this. That he did not recall 
whether Taylor· said anything to him about Burks' having a 
knife, but said that Frank Burks charged him. with his ha11-d 
back as if it were in his hip pocket; that he is not sure when 
. he first heard anything about ·the knife, that he talked to the 
accused several times and did not recall his ever having men-
tioned Frank Burks' having a knife. 
That he made a drawing of the location of the shooting and 
that the same was offered as '' Exhibit J,.. Henry Charles 
No. 1." 
On cross examination the witnes$ said he had been an of-
ficer of York-County for twenty-five years, and that.he knew 
Ed -Taylor well, had known hiin for a long time, that he l1ad 
never, to his knowledge, been in any trouble, and that he. 
bore a good reputation for being peaceful and a law abiding 
citizen. 
That the weather was bad on the night of the shooting; that 
there was a thick vapor. or fog, on the highway between the 
Mine Depot Gate and Williamsburg, and that you could not 
see tl1e lights of a car but a very few feet; that accused gave 
him the pistol from which the bullets were supposed to have 
been fired, and that it was a 25 caliber. That after his re-
turn from the jail he went to the scene of the shooting and 
found some blood on the ground, approximately 60 feet from 
the corner of the road intersection. That it was the only 
blood he saw, and that the scene of the shooting was in York 
County. 
That the point on exhibit "J. Henry Charles No. 1", 
marked "where body found", is where the witness saw Rome 
bloocl on the ground. That witness did not see the body, it 
having been moved before be viewed the scene. 
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JACK KETCHMORE. 
Witness called by the Commonwealth, stated that he had 
taken some packages to Charlie Stubbs' house beyond tho 
place where the shooting occurred; that as he came along the 
road about where the shooting occurred.. he saw Frank Burks·, 
Vivian Hayes, Katherine Allen, Lelia J olmson and Joe Fields. 
That the first four were standing in the road, and that Joe 
Fields was sitting down by the fence on the edge of the road. 
Or that he may have been lying down. That they were about 
thirty feet from the corner or intersection of the two roads. 
· That they were arguing about something· but what it was he 
could not hear.· That l1e turned at the intersection· and went 
. towards the home of "Dory" Redcross (indicating· 
pag·e 7 ~ that this home was about as far from where the 
· shooting occurred, as the witness sitting in the wit-
ness chair was from the schoolhouse across the street, which 
was about 75 yards) ; that as he went into Redcross 's yard 
g·ate the accused passed him going toward the intersection 
and inquired of him '' Did you hear them r.all my name 7'' · 
That the witness made no answer but walked toward the 
porch, and that he heard the accused ask Frank Burks if he 
lmd called his name; that he then heard several reports that 
sounded like pop-crackers; that at the time he heard these 
reports, the accused and Frank Burks were not close enough 
to take hold of each other but were probably six or seven feet 
apart. 
On cross examination tl1e witness said- he was not in court 
at the preliminary hearing and did not bear the testimony of 
the witnesses. That Howard Ferguson was not with the 
group.at the corner and that be did not see him. That after 
the shooting 'Vas over he went to the scene alone, that he was 
the first man to get to the body after the shooting, picked up 
the body of F1~ank Burks and shook it, and then laid it down, 
that he did not see a knife, and got somebody to go with llim to 
ten Burks 's wife what had lmppened because he was afraid 
to go by himself; tllat he was not related to any of the 
parties. 
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Katherine Allen. Lelia Johnson. 
KATHERINE ALLEN. 
Witness called by the Commonwealtl1, testified that she 
lived two houses from the intersection and. on the main road, 
and not the one on which the shooting occurred. 
That they were all near the intersection, including herself, 
Howard Ferguson, Frank Burks, Vivian Hayes, Lelia John-
son· and Joe Fields; that she did not see Jack Ketchmore. 
That the accused came up from back of her and tbe,:first thing 
she heard was his question, ''VVho has been calling my name 1'' 
That Frank Burks was the only one. who answered, and he· 
said ''I didn't". That she moved off toward her house and 
did not know anything ·else that was said or done until she 
had gotten to the third house from the intersection on the 
main road. 
On cross examination the witness said there was a mist or 
fog and you could not see very far; that when the accused 
first. came up and asked the question she was only a few feet 
from Frank Burks, (indicating by the distance from witness 
chair to the· stove in the courtroom, a distance of approxi-
mately 20 feet). That when she heard ~:mly one shot 
page 8 r 'she was in her gate., and likewise indicating that 
that was approximately 100 yards from the scene 
of the shooting. That you could not see people unless yon 
got right up to them, and ·that ''I was about at the corner of 
the intersection when Ed Tavlor went bv me''. She said she 
had had plenty to drink, and that so had.,Frank Burks, Vivian 
Hayes, Joe Fields and the rest of them. That she didn't know 
who did the shooting. 
LELIA JOHNSON. 
Witness called by the Co~monwealth testi~ed that it had 
been raining; that it was between dusk and dark.; that you 
could not see very far; that she did not see Ed Taylor; that 
Frank Burks, after the shooting was lying three or four feet 
from the intersection of the two roads on the road by which 
she left th.e corner before the shooting started; that she was 
on a.little bridge more than the leng·th of the courtroom from 
tl1e corner when the shooting took place; that she did not see 
Jack Ketchmore at any time that evening. 
On cross examination the witness stated that she had come 
from down the main road to the inter$ection .an~ had stopped 
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ther~ for awhile; that she thought Katherine Allen was going 
on with her, but that she walked on down towards the bridge 
and left Katherine Allen behind; that it was after the shoot-
ing that she saw Frank Burks lying three or four feet from 
the intersection of the two roads. 
VIVIAN HAYES . 
• Witness called by the Commonwealth Raid she was 27, lived 
m Newport News~ 'tha t she came to Lackey on the day of the 
shooting, getting there at 11 in the morning; that she and 
Howard Ferguson started walking down the road looking for 
a drink, they met Frank Bttrks, tliat be had a fifth of a gallon 
of whiskey-; that together they drank it; that she did not see 
Jack Ketchmore anywhere; that Katherine Allen came up 
and joined them., but tllat she· left before the shooting; that 
they were about as far as ''from that man to that man'' from 
the intersection of the two roads, the distance between the 
two men so pointed out in the courtrpom being between 15 and 
20 feet. That she did not drink much. whiskey she preferred 
beer .. That the others in the crowd had plenty of whiskey. 
That Ed Taylor walked up and startea to shooting, that he 
did not say anything to at1ybody, that he shot Frank 
page 9 ~ Burks and '' I asked him· to stop shooting Frank, 
. then he shot me in the hip near the stomach". The 
witness said, '' ,v1ien I saw the gun in Taylor's hand it took 
everything out of me more or less". That Frank Burks did 
not threaten Taylor, did not advance towards Taylor and 
that Burks did not have any weapon. 
That she went back to Newport News the next day, that she 
tried to get back that night and couldn't get transportation. 
ROBERT P. BELFORD. 
Witness called by the accused, testified that he was Ord-
nance Quarterman in charge of civilian personnel at the 
United States Naval Mine Depot. That in his capacity as 
such, his duties required that he investigate tbe ~haracter 
and habits and reputation of civilian personnel employed at 
the Depot. That he had· known Eel Taylor for fifteen yeai·s, 
during all of which time he had worked in. the Naval Mine 
Depot, being entrusted with special duties in the handling 
and packing of miscellaneous ammunition; that he was an 
entrusted employee, hig·hly regarded by his superiors in the 
Depot., and that his character and reputation were good in 
the community wher~ he lived. 
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Mrs. P. M. Zi1nmennan-Joe Fields-Ed Taylor .. 
?vIRS. P. 1\L ZIMMERMAN. 
Witness called by the accused testified that she operated a 
taxicab service at Lackey, that Emmanuel .Jackson came to 
her house and asked her to take Vivian Hayes to Newport 
News; that she declined to do so because she did not have the 
gas. That he came baek on the following morning a little 
before 10 o'clock and nsked the witness to come to Louise'&, 
and. take Vivian Hayes to Lee Hall to catcah the Newport 
News train; that she did this, that when she saw Vivian 
Hayes she looked very had, her top coat was on wrongside 
out and she was muddy from head to heels, with cakes of mud 
sticking to her clothing; that she came out to the car and 
that no difficulty in her walking was apparent to the witness. 
She took her to Lee Hall and put her out and that is all she 
knows. 
page 10 ~ . JOE FIELDS. 
·witness called by the accused testified that he and Frank 
Burks had been to Newport News 011 the day of the shooting, 
that when they left Newport News, the witness bought 4/5 
of a gallon of whiskey, that he didn't let Frank Burks have 
any of it that he drank it all himself. That when they got to 
Lackey, he and Frank Burks met Howard Ferguson and 
Vivian Hayes, that he wasn't there when the shooting oc-
curred, he was on the way home. That he was so drunk that 
he did not know what happened. 
ED TAYLOR. 
The accused testified that he was born in ·washington., D. C., 
but that his people moved to Yorktown when he was about 
ten years of age, and that he has made his borne there and at 
Lackey since that time. That on the night of the shooting he 
had left his home to go to see some men and to ask them if 
they would assist him in the castration of a large hog that he 
owned, on the next morning. He went to one of the men's 
homes and was told that he, along with the other whom he 
was looking for, had gone down the road. He then cut 
through the woods towards the road that l~d into his home, 
and on the w:ay heard several people fusi;;ing and cursing, and 
from what he could see, a fight was going on, and that he 
heard them say there goes Ed Taylor, that tight son-of-a-
Edward V. Taylor v. Commonwealth of Virginia 21 
bitch, but that he paid no attention to it and went on to 
Donny Redcross 's, which was approximately 250 to 300 yards 
from the scene of the shooting. That when he made inquiry 
there as to whether the nien he was looking for had been seen., 
he was told that they were over at Charlie Curtis's; he then 
re-traced the road over which he had come, which was the 
only way he could get to Charlie Curtis's, and when he got 
to the intersection of the roads near the place of the shoot-
. ing, he then had to walk past the crowd then in the road in 
order to get where he was going., and as he got up to them, he 
asked, "Who called my name?". And Frank Burks an-
swered, ''Nobody called your name,'' and then pulled a knife 
from his pocket, opened it and charged at him with it in a 
threatening manner with his hand upraised; that he com-
menced backing away and as Burks got closer to him he struck 
at him with· the knife. That he avoided the blow, and shot to 
stop Burks; that he did not know how many of those present 
were going to join in the attack on him, that Burks 
page 11 } kept coming after the first shot, and he fired a sec-
. ond time, and that before each shot he was telling 
Burks to get back, to stop coming; that Burks continued to 
c9me at him and he fl.red the third shot; that Burks then 
turned and went down on his knees; and demonstrated l1ow 
. he fell with his open hands on tbe ground. ..A .. s Burks turned, 
Vivian Hayes can1e at him with an unbrella and he did not 
know what it was she had i~ her other hand, but striking at 
him, and after ordering her to stop, and she continuing the 
attack, lie fired down. at her one time, and then turned and 
went over to the Naval Mine Depot Gate to call an officer. 
That he did not·draw his pistol from his coat until he believed 
it was necessary to protect himself from the attac~ being 
made on him by Burks. That he had the g·un in his pocket be-
cause he had been attacked by dogs twice, and that he was 
badly bitten o:n one occasion, and he took it .for fear that stray 
dog·s might attack him: That he did not usually carry a 
pistol. That he told Mr. Charles about the attack made on 
him by Frank Burks with the knife while they were riding 
to the jail., and that he· did not see el aek Ketchmore anywhere 
t~at evening. 
On cross examination Mr. Crockett, assisting the Attorney 
for the Commom,yealth, asked tlle witness the following ques-
tion: 
Q. When Frank Burks called you a "tight son-of-a-bitch", 
did you get mad f · 
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.A. No, . I did not get mad. 
Q. Well, what other excuse can you give the jury t'or slJOot-
ing Frank Burks, e~cept that he called you a bad name? 
By Mr. Dovell: We object to this line of examination, as 
being calculated to ridicule the testimony of the accused be-
fore this jury, and to create prejudice in the minds of the 
jury, as injecting counsel's opinion while representing the 
Commonwealtli, and we move the Court to order a mistrial. 
Whereupon the Court overruled the motion. 
By Mr. Dovell: We now ask the Court to instruct the jury 
to disregard the criticism of the accused by the .A.ssistant to 
the Commonwealth's Attorney., as embraced in his argu-
mentative question. 
Whic:\l request was not granted by the Court, anrl def end-
ant excepted. . · 
page 12 ~ The witness, _Ed Taylor, further testified that he 
had never been charged with or arrested for al!y 
violation of the law prior to his arrest in this instance. The 
witness further identified a drawing of the location of the. 
roads and buildings referred to in his testimony, and whicl1 
drawing was identified, offered and admitted as '' Exhibit Ed 
Taylor No. 1 ''. · 
That his sister had married Burks, hqt they were not living 
together ·at the time, that he and Burks had bad some trouble 
some time before this and that he had ordered Burks off his 
place. 
The defendant, therefore, tenders this, his Bill of Excep-
tion No. lf and asks the Court to certify that it contains the 
evidence and all of the evidence, produced in narrathre form, 
introduced at the trial of the said case, and prays that the 
same may be signed, sealed and made a part of the record, 
which is accordingly done. · 
Given under my hand and seal, this 4th day of June, 1945. 
Sgn) FRANK A.Rl\HSTEA.D 
.Judge of the Circuit Court of York 
County, Virginia. . 
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BILL OF EXCEPTION NO. 2. 
Be it Remembered, that upon the trial of this case the 
Court gave the following instructions, which were all of the 
instructions as given by the Court: 
. 
Murder in the first degree is punishable by death or con-
finement in the penitentiary .for life, or for any term not less 
than twenty years. 
· Murder in the second degree is punishable by confinement 
in the penitentiary for not less than five nor more than 
twenty years. 
Voluntary manslaughter is punishable by confinement in 
the penitentiary not less than one nor more than five years. 
Involuntary manslaughter is punishable by confinement in 
the penitentiary not less than one nor more tban five years, or 
by a fine from one cent to one thousand dollars, or confine-
ment in jail from one day to one year, either confinement alone 
or jail sentence alone, or both fine and jail sentence. 
And if you find the accused not. guilty you will say so and 
no.more. 
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The court instructs the jurry that any wilful, deliberate, 
and premeditated killing is murder in the first degree. 
The court further instructs the jurry that a mortal wound 
given with a deadly weapon in the previous possession of the 
• slayer without any or upon slight provocation, is prima f acie 
wilful, deliberate and premeditated killing, and throws upon 
the defendant the necessity of proving extenuating circum-
stances. 
2. 
The court instructs the jury, as a matter of law., that in 
considering the case the jury are not to go beyond the evi-
dence to hunt up doubts, nor must they entertain such doubts 
as are merely problematical or conjectural. A doubt to justify 
.... an acquittal must be a reasonable doubt, and it must rise from 
a candid and ·impartial investigation of all the evidence in 
the' case, and unless it is such that, were the same kind of 
doubt interposed in the graver transactions of life, it would 
cause a reasonable and prudent m8.n to hesitate and pause, it 
is insufficient to authorise a verdict of not guilty. If after 
consideration of all of the evidence, you can say that you have 
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an abiding conviction of the truth of the' charge, you· ar~ sat-
isfied beyond a reasonable doubt. 
3. 
The court -instructs the jury that where the plea of self-
clefensc is relied upon in a trial for murder, the law is that 
the plea of self-defense is not available to a party unless he 
was without fault in bringing about the difficulty, and, in any 
case, the necessity relied upon to excuse the killing must not 
arise out of the prisoner's own misconduct. 
4. 
The court instructs the jury as a matter of law that the de-
fendant has put in evidence his general reputation as a law;.. 
abiding citizen and that such evidence is permissible under 
the law and it is to be considered by the jury as a circum-
stance in this case. But the court further instructs the· jury 
that if from all. the evidence in the case they are 
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the defendant, then it is the duty to find 4im guilty, 
notwithstanding the fact, if such be the fact, that heretofore 
the ac~used has sustained a good reputation and character 
for being a law-abiding citizen. 
5. 
The court instructs the jury that the credibility of the wit-. 
ness is a question exclusively for the jury, and the law is that 
where a number of witnesses testify, directly opposite to each 
other, the jury is not bound to regard the weight of evidence 
as equally balanced. The jury have the right to determine, 
from the aP,pearance of the witnesses on the stand, their man-
ner of testifying and their apparent candor and fairness, the 
apparent intelligence, ( or lack of intelligence), their relation-
ship, if any, to the parties, and from all the other surround-
ing circumstances appearing on the trial, which witnesses are 
most worthy of credit and to give credit accordingly. 
A. 
The court instructs the jury that when one without fault is 
attacked by another in such a manner or under such circu111. 
stances as to furnish reasonable grounds for apprehendino- a 
design to take away his life or do him some great bodily ha;m, 
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and there is reasonable ground for believing the danger im-
minent, that such design will be accomplished, and the per-
son assaulted has reasonable ground to believe, and does be-
lieve such danger-is imminent, he may act upon such appear-
ances, and, without retreating, kill his assailant, ff he has 
· reasonable grounds to believe, and does believe that such kill-
ing is necessary in order to avoid the apparent danger; and 
the killing under such circumstances is excusable, although it 
may afterwards turn out that the appearances were false-
that there was in fact neither design to do him some serious 
injury nor danger that it would be done, but, of all this the 
jury must judge from ~11 the evidence and circumstances of 
the case. · 
B. 
The court instructs the jury that if one is unjustifiably" and 
feloniously assaulted he does not have to retreat, but may 
stand his ground and repel force by force and may use such 
force as to a reasonably minded man under like 
page 15 } circumstances would seem reasonably necessary to 
repel the attack, even to the taking of· the life of 
the assailant. · · 
C. 
The court instructs the jury that while the jury is the judge 
of both the weight and the testimony and the credibility of 
witnesses, it may not arbitrarily or without any justification 
therefor give no weight to material evidence, which .is un-
confradicted and is not inconsistent with any other evidence 
in the case, or refuse to credit the uncontradicted testimony 
of a witness, even though he he the accused, whose credibility 
has not been impeached, and whose testimony is not either in 
and of itself, or when viewed in the light of all the other evi-
dence in the case, unreasonable or improbable, and is not in-
consistent with any fact or circumstance to which there is 
testimony or of which there is evidence. There must be some-
thing to justify the jury in not crediting and in disregarding 
the testimony of the accused other than the mere fact that he 
is the accused. 
D. : : 
The court instructs the jury that the character of the ac-
cused, Eq Taylor, is a fact to be considered, ana if the jury 
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have any reasonable doubt as to the guilt they should acquit 
the accused. 
E. 
The court instructs the jury that the mere fact there is an 
indictment against the defendant, does not justify any infer-
ence that he is guilty of the crime charged against him therein, 
and that the defendant in law is presumed to be innocent of 
the offense charged in the indictment. That there is a pre-
sumption that clings to every person charged with crime 
through every successive step of his trial, that he is innocent; 
and this presumption is never weakened, relaxed or destroyed 
until there is a judgment of conviction, and the burden rests 
01i the Commonwealth to prove his guilt beyond all reasonable 
doubt and if there is upon the minds of the jury any reason-
abJe doubt of the guilt of the accused, the law makes it their 
du_ty to acquit him. · · 
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The court instructs the jury that even if there is suspicion 
or probability of the defendant's guilt, however strong such . 
suspicion or probability is not sufficient to convict, nor is it 
sufficient if the greater weight or preponderance of the ~vi-
dence supports the charge against him; nor that upon the 
doctrine of chances it is more probable that he is guilty; but 
to warrant his convictio:n his guilt must be proved so clearly 
and conclusively that there is no reasonable theory based upon 
the evidence in the case upon which he can be innocent. And 
the Court further instructs the jury that the defendant is not 
required to prove his innocence. · . 
G. 
The question :for the jury in this case is not whether the 
taking of the life of the deceased might have been safely 
avoided, but whether the defe~dant, under all the circum-
stances by which he was surrounded and in view of the con-
duct of the deceased as disclosed by the evidence, might rea-
sonably have believed and did believe it necessary to use the 
defensive action, which it is admitted he did use, in order to 
save himself from death or serious bodily harm. 
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H. 
The court instructs the jury that in passing upon the danger, 
if auy, to which the accused was exposed, you will consider 
th~ circumstances as they reasonably appeared to the accused 
and draw such conclusion from those circumstances as he 
could reasonably have drawn, situated as he was ·at the time; 
in other words, the cou~t instructs you that the accused is 
entitled to be tried and judged by facts and circumstances as. 
-they reasonably appeared to him, provided they would soap-
. pear to h. reasonable man placed under similar circumstances, 
and not by any intent that may or may not have existed in the 
mind of the deceased. 
The defendant the ref ore prays · that his Bill of Exception 
No. 2, may be signed, sealed and, m;;tde a part of the record in 
this case, which is accordingly done. 
Given undei· my hand and seal this 4th day June, 1945. 
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Sg·n) FRANK ARMISTEAD, 
Judge of the Circuit Court· of York County. 
BILL .OF EXCEPTION NO. 3. 
Be it 1·emembered that upon the trial of this cause that the 
defendant, by counsel, objected to the giving· of the following 
instruction as tendered by the Commonwealth, to-wit: 
"The Court i!}structs the jury as a matter of law that the 
defendant has put in evidence of his g·eneral reputation as a 
law-abiding citizen and that such evidence is permissible under 
the law and it is to be considered by the jury as a circum-
stance in this case. But the court further instructs the jury 
that if from all the evidence in the case they are satisfied be-
yond a reasonable doubt of the g'Uilt of the defendant, then it 
is th~ duty to find him guilty, notwithstanding the fact, if 
such be the fact, that heretofore the accused has sustained a 
good reputation and character for being a· 1aw-abiding citi-
zen.,' 
Upon the ground that it is not a correct statement of the 
law; that it tends to confuse the jury as to the value of the 
testimony of good character, and effect thereof in a close 
case. That in the case at bar the good character of the ·ac~ 
c_used is not controverted and the effect of the instruction is 
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to lead the jury t<? believe that the good charac.ter of the ac-
cused may not be a proven fact. 
But the court overruled the objection made by the defend-
ant and gave said instruction to the jury, to which action of 
the court the defendant, by counsel, excepted, and prays that 
this, his Bill of Exception No. 3, may be signed, sealed and 
made a part of the record, which is accordingly done. 
Given under my baud and seal this 4th day of June, 1945. 
Sgn) FRANK ARl\IISTEAD,. 
Judge of the Circuit Court of York County. 
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Be it remembered that upon the trial of this cause, defend-
ant requested the court to give the jury the following in-
struction: 
H. The court instructs the jury that in passing upon the 
danger, if any, to which the accused was exposed, you will 
consider the circumstances as they reasonably appeared to 
tlie accused and draw such conclusion from those circum-
stances as he could reasonably have drawn, situated as he 
was at the time; in other words, the court instructs you that · 
the accused is entitled to be tried and judged by facts and 
circumstances as they reasonably appeared to him and not 
by any intention that may or may not have existed in the 
mind of the deceased. 
But the court refused to g·ive said instruction as tendered 
by the accused, but amended the said instruction and gave the 
same so amended as follows : 
'' H. The court instructs the jury that in passing upon the 
danger, if any, to which the accused was exposed, you will 
consider the circumstances as they reasonably appeared to 
the accused and draw such conclusion from those circum-
stances as he could reasonably have drawn, situated as he 
was at the time; in other words, the Court instructs you that 
the accused is entitled to be tried and judged· by facts and 
circumstances as they reasonably appeared to him, provided 
they would so appea-r to a reasonable man placed under .sinii-
lar circU'nista.nces, and not by any intent that may or mav not 
4aye existed in the mind of the deceased.'' · .. 
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But the court overruled the objection made by the defend-
ant and gave said amended instruction to the jury, to which 
action of the court the defendant by counsel, excepted, and 
prays that this, his Bill of Exception No. 4, may be signed, 
sealed and made a part of the record, which is accordingly 
done. · 
Given under my hand and seal this 4th day of June, 1945. 
Sgn) FRANK ARMISTEAD, . 
Judge of the Circuit Court of York County .. 
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Be it remembered, that upon the trial of this case, during 
the examination of said Taylor as a witness in his own be-
half, Mr. Crockett, assisting the Attorney for the Common-
wealth, propounded the following questions: · 
Q. When Frank Burks called you a ''tight son-of-a-bitch", 
did you get mad? 
A. No, I did not get mad; 
Q. Well, what other excuse can you gi.ve the jury for shoot-
ing Frank Burks, except that he called you a bad name? 
By Mr. Dovell: We object to this line of e~amination, as 
· being calculated to ridicule the testimony of the accused be-
fore this jury, and to create prejudice in the minds of the 
jury, as injecting counsel's opinion while representing the . 
Commonwealth, and we move the Court to order a mistrial. 
Whereupon the Court overruled the motion. · 
By Mr. Dovell: We now ask the Court to instruct the jury 
to disregard the cTiticism of the accused by the Assistant to 
the Commonwealth's Attorney, as embraced in his argumen-
tative question. 
Which request was not granted by the Court. 
To which action of the Court in overrµling his motions for 
a mistrial and to ii~structing the jury to disregard the ques-
tion of ihe attorney, th~ defendant, by counsel, excepted, and 
prays that this, his Bill of Exception No. 5, may be signed, 
sealed and made a part of the record, which is accordingly 
done. -
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Given under my hand and seal this 4th clay of J urie, 1945. . 
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Sgn) FRANK ·ARMISTEAD, 
Judge of the Circuit Court of York County. 
BffiL OF EXCEPTION NO. 6. 
Be it remembered that upon the trial ·of this cause· and 
after the jury had returned its verdict in the following words 
and figures, to-wit: 
''We the jury find the accused guilty of involuntary man-
slaughter as chai·ged in the within indictment, and fix his 
punishment at confinement in jail for one year. 
E. A. SMOOT, Foreman.'' 
The def end.ant moved the court to set aside the said ver-
dict, because the same was contrary to the law and the evi- -
dence; without evidence to sustain it; for misdirection of the 
jury; and giving instructions over the objection o.f the ac-
cused; for prejudicial error by coun$el representing the Com-
monwealth, in examination of the accu~ed; and for reaso1i 
that a verdict of involuntary manslaughter is not supported 
by any evidence ~n the case. , 
Which motion the court overr~led. and entered judgment hi 
·accordance with the verdict, on the 26th day of April, 1945, to 
wliich action. of the .c01.frt in overruling·· said motion and en:-
- tering said judg~ent, def endn.nt, by ~ounsel, exc~pted, and 
prays that this, his Bill of Exception No. 6, may be signed, 
sealed and m_ade a part of the reco\·d in this case, which is 
accordingly done. 
Given under my hand a,nd seal this 4th day of June, 1945. 
Sgn) FRANK ARMISTEAD, 
Judge of the Circuit Court of York County. 
The following· is a copy 0£ the notice to make up the record 
in thi~ cause, filed in the Clerk's Office on th" 4th dav of 
June,1945. ~ 
Edward V. Taylor v. Commonwealth of Virginia 31 
page 21 ~ Virginia: 
In the Circuit Court of York County. 
Commonwealth of Virginia, Plaintiff, 
v. 
Ed Taylor, Defendant. 
May 21st, 1945. 
To Robert Watkins, Commonwealth's Attorney for York 
County, Virginia: 
TAKE NOTICE:· 
That on the 4th day of June, 1945, at the hour of 10 o'clock 
a. m., of said day, or as soon thereafter as counsel may be 
heard, at the Courthouse at Yorktown, Virginia, I shall tender 
to the Judge of the Circuit Court of York County, my Bills 
of Exceptions in the case in which I am defendant ~nd the 
Commonwealth of Virginia is plaintiff, for the purpose of 
having the same signed and, made a part of the record in said 
case, and which notice is given you in compliance with Sec-
tion 6252 of the Code of Virginia, and Acts amendatory 
thereof. 
· And further TAKE NOTICE, that promptly thereafter, I 
shall apply to the Clerk of the Circuit Court of York County, 
for a transcript of the record in this case, for the purpose 
of applying to the Supreme Court of Appeals of Virginia 
for a writ of error therein, -and which notice is given in com-
pliance with Section 6339 of the Code of Virginia. 
Dated this 21st day of May, 1945. 
ED TAYLOR, 
By: Sg·n) ASHTON DOVELL, 
R. NELSON SMITH, 
His Attorneys. 
I herehy accept legal service of the foregoing notice this 
21st day of ]\fay, 1945. 
Sgn) ROBERT J. WATKINS, 
Commonwealth's Attorney for York County, Va. 
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County of York, to-wit: 
I, Floyd Holloway, Clerk of the Circuit Court for the 
County of York, in the Commonwealth of Virginia, the same 
being a Court of Record, do hereby certify that the for~going 
is a copy of the record in the pr9secution cause of the Com-
monwealth of Virginia against Edward V. Taylor, lately pend-
ing in the Circuit Court for the County of York, Virginia. 
And I he1·eby certify that notfoe was given to Robert J . 
. Watkins, Attorney for the Commonwealth for York County, 
Virginia, as required, and as shown supra in this record. 
In testimony whereof I have hereunto set my hand this 
9th day of July, 1945. · 
FLOYD HOLLO-WAY, 
Clerk of the Circuit Court for the 
County. of York, Virginia. 
Fee for copy of Recotd, $10.00. 
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